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INTRODUCTION 
Thompson Development respectfully responds to five specific issues raised by the 
County in its Respondent's Brief. First, what threshold should be applied to determine 
whether or not the agricultural exemption applies to the farmland subject to this appeal? The 
County incorrectly asserts that Idaho Code § 63-604(1)(b) is the controlling statute. In fact, 
Idaho Code § 63-604(1)(a) is the appropriate statute, which is determined by the total number 
of contiguous acres owned by a taxpayer. 
Second, the City of Moscow Zoning Code does not prohibit Thompson Development 
from farming its property. The City of Moscow's Zoning Administrator rightly determined 
that Thompson Development was not violating the City's zoning code by farming the 
property. R. Vol. II, p. 224, P. 3. The Zoning Administrator found that there was no 
fundamental change in the historic use of the farmland, before and after the zoning ordinance 
was passed. The Supreme Court conducted a similar analysis in both Eddins v. City of 
Lewiston, 150 Idaho 30, 178 (2010), and Baxter v. City of Preston, liS Idaho 607, 608-09 
(1989). 
Third, the Right to Farm Act under Idaho Code § 22-4504 does apply to this case and 
is not limited solely to those cases dealing with nuisances. This case specifically deals with 
the impact of a zoning ordinance. The Act specifically refers to zoning ordinances as well as 
nuisance ordinances; making it clear that the Act is not limited only to nuisances. The Act 
also states that farming is a natural right and permitted use throughout the State of Idaho. 
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Fourth, if it is determined that the City of Moscow's Zoning Code prohibits 
Thompson Development from farming the subject property, then that Code is unenforceable 
as a violation of Thompson Development's due process rights under the Article I, Sec. 13 of 
the Idaho Constitution and the 14th Amendment ofthe U.S. Constitution. The fundamental 
use of the subject farmland did not change from before the enactment of the zoning 
ordinance to after the enactment of the zoning ordinance. It was used by Thompson 
Development for the production of crops before the zoning ordinance and after the zoning 
ordinance was enacted. This fundamental use analysis is reviewed on a case by case basis by 
the Supreme Court. Eddins at 178. 
Fifth, the County alleges there is no basis for granting the relief requested by 
Thompson Development because the issue of the amount of overpayment was never raised in 
the motions for summary judgment. The record speaks for itself and in this case the County 
is clearly mistaken. R. Vol. I, pp. 60, 70. 
Most of these issues are addressed in the Appellant's Opening Brief and for the sake 
of efficiency not all of those arguments will be repeated here, but are hereby incorporated by 
reference. 
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ARGUMENT 
I. IDAHO CODE § 63-604(1)(A) IS THE APPLICABLE STATUTE TO 
DETERMINE THOMPSON DEVELOPMENT'S ELIGmILITY FOR AN 
AGRICULTURAL EXEMPTION 
The County argues that Idaho Code § 63-604(1 )(b) is the appropriate code to apply to 
this case because the subject lots in Phase 1 ofIndian Hills VI Addition (the "Target 
Property") consists of only 4.91 acres, just shy of the five (5) acre threshold set forth in Idaho 
Code § 63-604(1)(b). However, the County is wrong. 
A. The Proper Acreage to Use to Determine Eligibility for the Agricultural Exemption is 
over Thirteen (13) Acres 
The applicable acreage in this case is over thirteen (13) acres, and therefore the 
appropriate statute is Idaho Code § 63-604(1)(a). 
Idaho Code § 63-604(1)(a) states in relevant part: 
(1) For property tax purposes, land which is actively devoted to agriculture 
shall be eligible for appraisal, assessment and taxation as agricultural property 
each year it meets one (1) or more ofthe following qualifications: 
(a) The total area of such land, including the homesite, is more than five 
(5) contiguous acres, and is actively devoted to agriculture which means: 
(i) It is used to produce field crops including, but not limited to, grains, 
feed crops, fruits and vegetables; ... 
(emphasis added) 
The County argues that you can only use the area of the Target Property to determine 
whether or not farmland is entitled to an agricultural exemption. In this case, the Target 
Property is solely that property which the County elected not to grant the agricultural 
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exemption. Thompson Development requested an agricultural exemption on all of their 
farmland, over thirteen (13) acres. They were granted an exemption on all but the 4.91 acres. 
The issue here appears to be whether or not Thompson Development can use their adjacent, 
contiguous farmland together with the 4.91 acres to meet the five acre threshold requirement 
and qualify for the agricultural exemption under Idaho Code § 63-604(1)(a). The answer is 
yes. 
Idaho Code § 63-604(1) (a) states: "The total area of such land, including the 
homesite, is more than five (5) contiguous acres ... " 
Idaho Code § 63-604(7)(a) defines contiguous: '''Contiguous,' means being in 
actual contact or touching along a boundary or at a point, except "no area of 
land shall be considered not contiguous solely by reason of a roadway or other 
right-of-way." 
The County acknowledges that Phases 2 and 3 of the Indian Hills VI Addition is part 
of a platted but undeveloped subdivision. The County also acknowledges that Phases 2 and 3 
are adjacent to the lots in Phase 1. See Respondent's Brief, p. 9. The County, however, 
appears to argue that because there are developed streets in Phase 1 and not in Phases 2 and 
3, Phase 1 is somehow not contiguous with Phases 2 and 3 and they cannot be considered 
together to meet the five acre threshold. The County has absolutely no justification for this 
position. 
The question is simple. Is any part of Phase 1 in actual contact or touching along a 
boundary or at a point with Phase 2 and by extension Phase 3? One need only look at the 
plat map to see that all of the property in Phases 1, 2 and 3 are contiguous under this 
definition. R. Vol. II, p. 199. Further, Idaho Code § 63-604(7)(a) states "no area ofland shall 
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be considered not contiguous solely by reason of a roadway or other right-of-way." There 
are dedicated rights of ways in all phases of the Indian Hills VI Addition. Phase 1 has 
improved rights of ways. Phases 2 and 3 do not. Idaho Code does not distinguish between 
improved and unimproved rights of ways. Phase 1 by definition under Idaho Code is clearly 
contiguous with Phase 2. 
Thompson Development and the County do agree that In the Matter of the Appeal of 
Idaho Trust Deeds, LLC, which was decided by the Idaho Board of Tax Appeals, is very 
similar to this case. However, the County states that "there are developed roads in those 
phases that separate some of the lots from other lots ... " when referring to Phases 2 and 3 of 
Indian Hills VI Addition. That is not true. There are no developed roads in Phases 2 or 3 of 
Indian Hills VI Addition. The County confuses the Phases. There are developed rights of 
ways in Phase 1 of Indian Hills VI Addition. That is what makes this case so much like 
Idaho Trust Deeds. Idaho Trust Deeds deals with 25 "unsold" residential lots in two newer 
subdivisions with dedicated and improved roads. This is exactly like this case except that 
instead of 25 "unsold" residential lots; Thompson Development had approximately 30 
"unsold" residential lots. In both cases, there were developed streets owned by the 
government. The County in Idaho Trust Deeds tried to argue that 4 of the 25 lots were not 
contiguous because they were separated by a street. The Board of Tax Appeals was correct in 
ruling that the existence of the developed road did not affect whether or not the lots were 
contiguous under the clear definition ofIdaho Code § 63-604(7)(a). Just as is the case with 
the Target Property; the existence of developed roads does not make the lots noncontiguous. 
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Further, the County acknowledges that Phase 2 and 3 are contiguous. "There is no argument 
that the lots within Phase 2 and 3 are not contiguous." See Respondent's Brief, p. 11. The 
County seems to be taking conflicting positions. It agrees that lots can be contiguous in 
platted Phases with undeveloped streets, and it agrees with the Board of Tax Appeals in 
Idaho Trust Deeds, where the lots were deemed to be contiguous with developed streets. If 
lots can be contiguous whether or not the rights of ways are developed, then why couldn't 
Phase 1 with developed streets be contiguous with Phase 2 with undeveloped streets? The 
County's position makes no sense. 
In addition, the Board of Tax Appeals considered the question of the five (5) acre 
requirement In the Matter of the Appeal of Robert C. Horton. See Exhibit A. In that final 
decision and order, the Board looked to see who the owner of record was on the subject 
parcel as well as the owner of record on the adjoining parcels to determine whether that 
taxpayer was entitled to an agricultural exemption based upon the five (5) acre or more 
threshold. In that matter, the Board stated specifically: "If the taxpayer has contiguous land 
parcels they may be considered together as detailed by the statute." See Exhibit A, pp 4-5. 
The County argues that the character of Phase 1 is different than the character of 
Phases 2 and 3 and that it would be contrary to legislative intent to treat them the same. See 
Respondent's Brief, p. 11. It appears that what the County is arguing is unfair in Thompson 
Development's case, is exactly the same scenario that the County argues is completely 
acceptable in Idaho Trust Deeds. 
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B. Idaho Code § 63-604(1)(a) is Not Ambiguous and Therefore Legislative Intent is Not 
Considered 
The County attempts to delve into the legislative intent of Idaho Code § 63-604 
without making any argument that Idaho Code § 63-604 is ambiguous. Where the language 
of a statute is plain and unambiguous, this Court must give effect to the statute as written, 
without engaging in statutory construction. State v. Burnight, 132 Idaho 654, 659, 978 P.2d 
214,219 (1999); State v. Escobar, 134 Idaho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000) "If the 
language is clear and unambiguous, there is no occasion for the court to resort to legislative 
history or rules of statutory interpretation." State v. Cottrell, 38129 (IDCCR) (2012) citing 
State v. Escobar, 134 Idaho at 389,3 P.3d at 67. The County does not argue that Idaho Code 
§ 63-604 is ambiguous and rightly so, because it is not. 
Even if the County were to argue that the statute is ambiguous, its argument regarding 
legislative intent is misrepresented. The County argues that "The legislature'S definition of 
platting does not envision the development that has occurred in Phase 1 of the Indian Hills 
Addition." See Respondent's Brief, p. 11. However, the County gives absolutely no authority 
for this position. The County would like this Court to believe that the legislature never 
contemplated that an improved subdivision would be eligible for an agricultural exemption. 
In fact, there have been multiple House Bills introduced which have proposed modifications 
to Idaho Code § 63-604 that would prohibit developed subdivisions from being given the 
agricultural exemption. Those modifications were never adopted. See attached Exhibits B 
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and C: House Bill No. 645,1998; House Bill No. 755, 1998. The County's arguments have 
no basis in law or legislative history. 
What the County in essence is attempting to do is rewrite the Idaho Code. The County 
is attempting to apply additional requirements for Thompson Development to meet to qualifY 
for the agricultural exemption that are not otherwise found in the statute. The County would 
like to say that if you have lots in an improved subdivision which are being marketed for 
sale, then you cannot qualifY for the agricultural exemption. This is similar to what the Idaho 
Board of Tax Appeals attempted when they promulgated rules that included an agricultural 
operation had to be a 'bonafide' operation. This Court in Roeder Holdings v. Ed. of 
Equalization, 136 Idaho at 813-14 (2001), made it clear that such a standard was not part of 
the clear statutory framework, which must control the analysis. This Court found that the 
Board of Tax Appeals overstepped their authority by requiring that the agricultural operation 
be 'bonafide'. Id. Like the Board of Tax Appeals in Roeder Holdings, the County here is 
overstepping its authority. 
C. Thompson Development Meets the Requirements for an Agricultural 
Exemption as set forth under Idaho Code § 63-604(1)(a) 
In its Appellant's Opening Brief, Thompson Development clearly set forth all of the 
requirements necessary to show that Thompson Development is entitled to an agricultural 
exemption under Idaho Code § 63-604(1)(a). In the spirit of efficiency, there is no need to be 
repetitious here. Thompson Development qualifies for the agricultural exemption under 
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Idaho Code § 63-604 and the County has failed to provide any legal justification for their 
argument that the less than five acre threshold should apply. 
II. CITY OF MOSCOW ZONING CODE DOES NOT PROHIBIT CONTINUED 
FARMING BY THOMPSON DEVELOPMENT 
The County argues that the City of Moscow Zoning Code prohibits Thompson 
Development from continuing to farm the Target Property. The County first addresses the 
Right to Farm Act, stating that it does not apply. There are two cases dealing with the Right 
to Farm Act, both of which deal specifically with nuisances. In Crea v. Crea, 135 Idaho 246 
(2000), a hog operation expanded its facilities and sought protection under the Right to Farm 
Act from having its operation deemed to be a nuisance. Payne v. Skaar, 127 Idaho 341 
(1995), also deals with an enlargement of agricultural operations. That is not what is going 
on in this case. Thompson Development actually decreased its agricultural operations by 
ultimately reducing the acreage it was farming with the dedication of public rights of ways. 
The County ignores the specific language of the Act, which states in part: "The 
legislature also finds that the right to farm is a natural right and is recognized as a permitted 
use throughout the state ofIdaho." Idaho Code § 22-4504 (emphasis added) 
The County's argument is that the City's Zoning Code does not specifically permit 
agricultural use under the single family residential zone designation. However, Idaho Code § 
22-4504 refers not only to nuisance ordinances, but also to zoning ordinances. It states in 
part: "Zoning and nuisance ordinances shall not apply to agricultural operations that were 
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established outside the corporate limits of a municipality and then were incorporated into the 
municipality by annexation." 
The County fails to address this provision of the Idaho Code even though it is directly 
on point with this case. The Target Property is part of an agricultural operation that was 
established outside of the corporate limits of a municipality and then was incorporated into 
the municipality by annexation. R. Vol. II, p. 218, P. 9-12. Accordingly, pursuant to Idaho 
Code § 22-4504, zoning ordinances do not apply to Thompson Development's farming 
operations. Therefore, the City of Moscow's Zoning Ordinance cannot prohibit Thompson 
Development's continued farming of the Target Property because the zoning ordinance does 
not apply. 
The County has also failed to address the Local Land Use Planning Act, which also 
prohibits the adoption of an ordinance or resolution which "deprives any owner of full and 
complete use of agricultural land for production of any agricultural product." Idaho Code § 67-
6529. 
This Court should give deference to the determination of the Zoning Administrator 
for the City of Moscow. Bill Belknap, the Zoning Administrator as designated under the City 
of Moscow Zoning Code, determined that Thompson Development's farming of the Target 
Property is not in violation of the City of Moscow's Zoning Code. This Court has 
recognized that municipal zoning authorities are in the best position to interpret their own 
ordinances; " ... we note that judicial review of decisions of municipal zoning authorities is 
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limited. As administrative bodies having expertise in the zoning problems of their particular 
jurisdictions, their actions are presumptively valid. Where there is a basis for a reasonable 
difference of opinion, a court may not substitute its judgment for that of the zoning 
authority." Gordon Paving Co. v. Blaine Cty, Bd o/Cty. Comm'rs, 98 Idaho 730, 731 
(1977), citing Ready-to-Pour, Inc. v. McCoy, 95 Idaho 510, 511 P.2d 792 (1973); Cole-
Collister Fire Protection District v. City of Boise, 93 Idaho 558,468 P.2d 290 (1970). 
III. AL TERNATIVEL Y, PROHIBITING AGRICULTURAL USE OF THE 
TARGET PROPERTY BY APPLICATION OF THE CITY OF MOSCOW ZONING 
CODE IS A VIOLATION OF THOMPSON DEVELOPMENT'S DUE PROCESS 
RIGHTS 
The County focuses solely on the 'nonconforming use' provision of the City of 
Moscow's Zoning Code, alleging that since the Target Property was not used for thirty days, 
Thompson Development lost its right to continue farming the property. However, protection of 
Thompson Development's due process rights requires that there be further analysis. The City of 
Moscow's Zoning Administrator recognized this when he determined that farming of the Target 
Property was not a violation of the City of Moscow's Zoning Code because no new use was 
established that extinguished the historic use of the Target Property. R. Vol. II, p. 224, P. 3. The 
Supreme Court used a similar analysis in Eddins stating clearly that "a nonconforming use is not 
impermissibly enlarged or expanded until there has been some change in the fundamental or 
primary use of the property." Eddins v. City o/Lewiston, 150 Idaho 30, 178 (2010). 
In determining whether there has been a change of use, this Supreme Court has 
looked at the use of the property before and after an event. In Gordon Paving Co. v. Blaine 
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Cty, Bd o/Cty. Comm'rs, 98 Idaho 730, 731 (1977), the event was the modifications to the 
equipment used by the asphalt company. In this case, the event in question is the dedication 
and development of the rights of ways. The question remains the same: what was the primary 
use of the Target Property prior to the dedication and improvements of the streets and after 
the dedication and improvements of the streets. The answer is clear: farming. 
The County appears to argue that because there are developed streets in Phase 1, it 
changes the fundamental use of the lots themselves. This is a fallacy; the lots themselves 
were clearly farmed. No farming took place on the developed rights of way; but those rights 
of way are not owned by Thompson Development are not subject to this appeal. Idaho Code 
makes it clear that property is eligible for an agricultural exemption even with the existence 
of public rights of way. Idaho Code § 63-604 (7)(a). 
As more fully set forth in Appellant's Opening Brief, the City of Moscow's Zoning 
Code is inapplicable to the Target Property. Alternatively, the agricultural use ofthe Target 
Property was a legal nonconforming use under the Code, as the fundamental and primary use 
of the Target Property never changed. 
It is important to remember that the government's power to enact zoning ordinances 
has constitutional limitations (and in some cases can even become a form of regulatory 
taking) related to a landowner's right to free use of his property. "The governmental power to 
interfere by zoning regulations with the general rights of the land owner by restricting the 
character of his use, is not unlimited, and other questions aside, such restriction cannot be 
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imposed if it does not bear a substantial relation to the public health, safety, morals, or 
general welfare." Cole-Collister Fire Protection Dist. v. City of Boise, 93 Idaho 558, 468 
P.2d 290 (1970) citing Nectow v. City of Cambridge, 277 U.S. 183,188,48 S.Ct. 447,448, 
72 L.Ed. 842. Matter of Concordia Collegiate Institute v. Miller, 301 N.Y. 189 at 196,93 
N.E.2d 632 at 636 (1950). 
"Furthermore, zoning ordinances cannot be arbitrary since they interfere with the free 
use of property and thus the validity of a zoning ordinance depends on a reasonable relation 
to the police power." Continental Oil Co. v. City of Twin Falls, 49 Idaho 89 at 106,286 P. 
353 at 358 (1930). In determining the question of reasonableness or unreasonableness of an 
ordinance, all the existing circumstances or contemporaneous conditions, the objects sought 
to be obtained, and the necessity or lack thereof for its adoption, will be considered by the 
court. White v. City of Twin Falls, 81 Idaho 176,338 P.2d 778 (1959). "Legislatures may not, 
under the guise of the police power, impose restrictions that are unnecessary and 
unreasonable upon the use of private property or the pursuit of useful activities." Matter of 
Concordia Collegiate Institute v. Miller, 301 N.Y. 189 at 196, citing Washington ex reI. 
Seattle Tit. Trust Co. v. Roberge, 278 U.S. 116 (1928). 
A zoning ordinance that prohibits the agricultural use of the Target Property is 
unreasonable given the objectives of the City of Moscow as noted by Mr. Belknap, the City's 
Zoning Administrator. "There is a significant historic and cultural foundation that is built 
upon agriculture in the region. The community and the City have historically promoted the 
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continuation of farming in locations in and around the City as a productive means of land 
stewardship." R. Vol. II, p. 224. The zoning ordinance is also unreasonable in light of the 
Right to Farm Act and the provisions of the Local Land Use Planning Act, both of which 
clearly express that preserving agricultural use of property is a government interest of the 
entire State ofIdaho. Idaho Code § 22-4504; Idaho Code § 67-6529. There is no explanation 
as to how the prohibition of agricultural use of the Target Property bears a substantial 
relation to the public health, safety, morals, or general welfare. The City of Moscow's 
Zoning Ordinance if applicable to this case, is arbitrary, unnecessary, unreasonable and 
violates Thompson Development's due process rights. 
IV. THE RECORD SHOWS THOMPSON DEVELOPMENT REQUESTED A 
REFUND OF THE OVERPAYMENT OF TAXES, IN AN AMOUNT WHICH WAS 
NOT CONTESTED BY THE COUNTY 
The County argues that the amount that Thompson Development alleges is an 
overpayment of taxes was not an issue in the motions for summary judgment. The County 
states that the only mention of an actual amount is contained in the affidavit of Theodore 
Thompson. See Respondent's Brief, pp. 14-15. That is simply not true. In Thompson 
Development's Brief in Support of Petitioner's Motion for Summary Judgment, Thompson 
Development notes the specific overpayment amount multiple times and specifically argues 
that Thompson Development is entitled to a refund of $59,476.48. R. Vol. I, pp. 60, 70. That 
argument is supported by the Affidavit of Theodore Thompson. R., Vol. I, p. 75. When in 
fact the County never once argued in the record below that the amount presented by 
Thompson Development is not accurate. The County says that the BOE does not concede 
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that the amount alleged is true (See Respondent's Brief, p. 14); however, the County never 
raised any objections to the amount submitted by Thompson Development in any of the 
proceedings below. In fact, the County has not alleged that the amount submitted is not 
accurate. 
CONCLUSION 
For the reasons stated herein and in Thompson Development's opening brief, 
Thompson Development respectfully requests this Court reverse the District Court's 
Decision on Judicial Review and order the District Court to enter a judgment and order 
directing a refund to Thompson Development in the amount of $59,476.48. Idaho Code § 63-
3812(c). This is not discretionary but rather is mandatory once an improper assessment and 
overpayment is found. Canyon County Bd of Equalization v. Amalgamated Sugar Co., LLC, 
143 Idaho 58, 62 (2006). Thompson Development is also entitled to pre-judgment interest 
on the overpayments, from the date of payment. Id. at 62-63; Idaho Code § 63-l305(2). 
RESPECTFULL Y SUBMITTED this of February, 2012. 
SUSAN R. WILSON, 
ATTORNEY AT LAW, PLLC 
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EXHIBIT 
I A 
BEFORE THE IDAHO BOARD OF TAX APPEALS 
IN THE MAnER OF THE APPEAL OF ROBERT 
C. HORTON from the decision of the Board of 
Equalization of Ada County for tax year 2007. 
) APPEAL NO. 07-A-2145 
) FINAL DECISION 
) AND ORDER 
AGRICULTURAL EXEMPTION APPEAL 
THIS MATTER came on for hearing October 18, 2007 in Boise, Idaho before Hearing 
Officer Travis Vanlith . Board Members Lyle R Cobbs, Linda S. Pike and David E. Kinghorn 
participated in this decision. Appellant Robert C. Horton appeared. Chief Deputy Tim Tallman 
and County Appraiser Dan Curtis appeared for Respondent Ada County. This appeal is taken 
from a decision of the Ada County Board of Equalization denying a claim for exemption (protest 
of valuation) for property described as Parcel No. R6576000301. 
The issue on appeal is whether grazing land associated with the subject parcel 
qualifies for an exemption from property taxes pursuant to Idaho Code §§ 63-602K and 63-
604, the agricultural lands exemption. 
The decision of the Ada County Board of Equalization is affirmed. 
FINDINGS OF FACT 
The proper assessment treatment of pasture land included with the subject parcel is the 
only contested issue. In 2007, the assessed land value increased to $200,000 after the 
agricultural exemption was removed . Appellant requests the land used for livestock grazing by 
a lessee be granted exempt status pursuant to Idaho Code §§ 63-602K and 63-604. 
Prior to issuing 2007 tax year assessments, the county land records department 
discovered the land area (land ownership) associated with the subject parcel had been in error. 
The correct land area (legal description) associated with the subject parcel was declared to be 
4.538 acres. In prior years, the land size for this parcel record reflected 5.191 acres less a right-
of-way (ROW). 
- 1-
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The qualifying criteria for an agricultural exemption grant is different depending on which 
land size applies. 1 The County maintains the subject land must qualify under the "five acres or 
less" criteria and that the property owner has not provided proof of such entitlement. Appellant 
claims the qualification should be measured under the "over five acres" standard. The pasture 
land on the subject parcel is grazed in conjunction with the land of an adjacent parcel, and 
together they comprise the 5.191 acre area. A couple of arguments are presented in that regard. 
However Appellant did not dispute the County contention that the owners of record for the 
subject parcel and the contiguous ROW parcel to the south are different. 
The County shows the owner of record on the adjacent parcel to be a municipal 
corporation. Taxpayer owns no other adjacent parcels, but suggests a possible adverse 
possession against the government parcel. The County relied on the record owner reflected in 
its muniments of title. 
Appellant argued administrative property tax rule 645 (IDAPA 35.01.03.645.03.d), 
declaring that contiguous land must be under the "same ownership", is unlawful as it goes 
beyond the statute. It is contended that Appellant should be found, for property tax assessment 
purposes, to be the owner of the 5.191 acres or alternately that the grazing use over a 
contiguous five-plus-acres is all that is required. 
CONCLUSIONS OF LAW 
This Board's goal in its hearings is the acquisition of sufficient, accurate evidence to 
support a determination of fair market value or exempt status. This Board, giving full opportunity 
for all arguments and having considered all testimony and documentary evidence submitted by 
the parties in support of their respective positions, hereby enters the following. 
Idaho Code § 63-604 provides in pertinent part as follows. 
Ildaho Code § 63-604(1)(a) and (b). 
-2-
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Land actively devoted to agriculture defined. 
(1) For property tax purposes, land which is actively devoted to agriculture shall be 
eligible for appraisal, assessment and taxation as agricultural property each year 
it meets one (1) or more of the following qualifications: 
(a) The total area of such land, including the homesite, is more than 
five (5) contiguous acres, and is actively devoted to agriculture which 
means: 
(I) It is used to produce filed crops including, but not limited 
to, grains, feed crops, fruits and vegetables; or 
(ii) It is used to produce nursery stock as defined in section 
22-2302(11), Idaho Code; or 
(iii) It is used by the owner for the grazing of livestock to be 
sold as part of a for-profit Enterprise, or is leased by the 
owner to a bona fide lessee for grazing purposes; or 
(iv) It is in a cropland retirement or rotation program. 
(b) The area of such land is five (5) contiguous acres or less and 
such land has been actively devoted to agriculture within the 
meaning of subsection (1)(a) ofthis section during the lastthree (3) 
growing seasons; and 
(I) It agriculturally produces for sale or home 
consumption the equivalent of fifteen percent (15%) or 
more of the owner's or lessee's annual gross income; 
or 
(ii) It agriculturally produced gross revenue in the 
immediately preceding year of one thousand dollars 
($1,000) or more. When the area of land is five (5) 
contiguous acres or less, such land shall be presumed 
to be nonagricultural land until it is established that the 
requirements of this subsection have been met. 
There is no dispute with Appellant's description of the grazing that is occurring on both of 
the two land areas presented in this appeal. Both parcels are, at least in part, annually grazed 
by the livestock of a lessee. The taxpayer brings this claim for exemption based on an argument 
that the applicable land size for determining the exemption is 5.191 acres and thus the germane 
subsection is 63-604(1 )(a). The applicability of this particular size unit is said to be regardless 
of who the Board might determine owns the land (taxpayer or another). Appellant's case as 
presented was somewhat more involved. But nothing further will be summarized here. 
The County reports its public records show the subject parcel's record owner has title in 
4.538 acres. This was unrefuted and stands apart from a potential claim of adverse possession 
-3 -' 
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against the government. And since the owner did not seek exemption nor offer necessary proofs 
in association with this size, no grant of the agricultural exemption should be forthcoming. Idaho 
Code § 63-604(1 }(b). 
A statute granting tax exemption cannot be extended by judicial construction so as to 
create an exemption not specifically authorized. Exemptions are never presumed. The burden 
is on the claimant to establish [support] clearly a right to exemption. It must be in terms so 
specific and certain as to leave no room for doubt. Sunset Memorial Gardens, Inc. V. Idaho 
State Tax Comm'n, 80 Idaho 206,219,327 P.2d 766, 774 (1958); Corp. ofthe Presiding Bishop 
of Church of Jesus Christ of Latter-Day Saints v. Ada County, 123 Idaho 410,416,849 P.2d 83, 
86 (1993). A claim of exemption from tax must be justified, if at all, by the terms of the statute. 
Roeder Holdings v. Bd. of Equalization, 136 Idaho 809,813,41 P.3d 237,241 (2001). 
This claim presents an actual grazing use of the subject parcel. There is no evidence 
offered in support of a claim to exemption for land of "five (5) contiguous acres or less" under § 
63-604(1)(b),I.C. Therefor to decide the claim, the Board must determine if the subject parcel 
contains the suggested 5.191 acres or alternately if another's land may be considered in regards 
to meeting the "more than five (5) contiguous acres" threshold in subsection (1)(a). For the 
reasons expressed below, we hold the grazing land on subject parcel does not qualify for an 
exemption. 
The Supreme Court has long recognized and tax statutes so hold, the owner of record title 
is the person to be considered as the taxpayer. Idaho Code §§ 63-201 (19), 63-212, 63-307; 
Russet Potato Co. v. Board of Equalization, 93 Idaho 501, 465 P.2d 625 (1970). The owner of 
record on the subject parcel has title to 4.538 acres. This owner of record has no record title to 
any adjoining parcels. To suggest the land of a different, adjacent owner may, or should, be 
considered toward exceeding the five-acre threshold is without merit. To do so would produce 
-4-
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absurd results clearly outside that contemplated by the Legislature and does further tend to 
negate the Legislative intent or purpose in having a different standard for smaller acreages or 
plots. If the taxpayer has contiguous land parcels they may be considered together as detailed 
by the statute. But there is no legal basis for construing the agricultural exemption statute as 
suggested by Appellant. A lessee's cattle may graze over an area involving multiple parcels, 
perhaps even under a lease agreement, but where different taxpayers (owners) are involved, the 
Board finds each must qualify on their own property ownership and use. 
Appellant has not demonstrated entitlement to exemption under the five acres or less 
standard. Appellant is not the record owner of land or contiguous lands exceeding five acres. 
The subject grazing land is not "land actively devoted to agriculture" as defined in Idaho Code 
§ 63-604. Therefore it does not qualify for exemption and the Board will therefor affirm the 
decision of the Ada County Board of Equalization. 
FINAL ORDER 
In accordance with the foregoing Final Decision, IT IS ORDERED that the decision of the 
Ada County Board of Equalization concerning the subject parcel be, and the same hereby is, 
affirmed. 
MAILED April 1, 2008 
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H0645 
I I I I LEG ISLATURE OF THE STATE OF IDAHO I I I I 
Fifty- four th Legislature Second Regular Session - 1998 
IN THE HOUSE OF REPRESENTATIVES 
HOUSE BILL NO . 645 
BY REVENUE AND TAXATION COMMITTEE 
1 AN ACT 
2 RELATING TO PROPERTY TAXATI ON; AMENDING SECTION 63-602K, IDAHO CODE , TO FUR-
3 THER DEFINE THE PHRASE " SPECULATIVE PORTION " AS IT IS APPLIED TO THE VALUE 
4 OF LAND DEVOTED TO AGRICULTURE FOR PURPOSES OF PROPERTY TAX EXEMPTION ; AND 
5 AMENDING SECTION 63-604 , IDAHO CODE , TO FURTHER DEFI NE THE PHRASE " LAN D 
6 ACTIVELY DEVOTED TO AGRICULTURE " AS I T IS APPLIED TO THE VALUE OF LAND FOR 
7 PURPOSES OF PROPERTY TAX EXEMPTION ; DECLARI NG AN EMERGENCY AND PROVIDING 
8 RETROACTIVE APPLICATION . 
9 Be I t Enact e d b y the Legislature of the State of Idaho : 
http://legislature.idaho.gov/legislationl19981H0645.html 2/2112012 
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10 SECTION 1. That Section 63-602K, Idaho Code, be, and the same is hereby 
11 amended to read as follows: 
12 63-602K. PROPERTY EXEMPT FROM TAXATION -- SPECULATIVE PORTION OF VALUE OF 
13 AGRICULTURAL LAND. (1) The speculative portion of the value of land devoted to 
14 agriculture is exempt from taxation. 
15 (2) "Land devoted to agriculture" shall mean that property defined by 
16 section 63-604, Idaho Code. 
17 (3) "Speculative portion" shall mean that portion of the value of 
18 a~Li~ultuLal land actively devoted to agriculture which 
19 repr~sents the excess over the actual use value of such land established by 
20 comP9rabie sales data compared to value established by capitalization of eco-
21 nomic rent or long-term average crop rental at a capitalization rate which 
22 shall be the rate of interest charged by the
i 
Spokane office of the farm credit 
23 system averaged over the immediate past five (5) years plus a component for 
24 the local tax rate. 
25 (4) The state tax co~~ission shall adopt rules implementing this 
26 section_,_ 'Ji1i~h ~}Mll e~tabli~h e~15ll15mic Lent, a~eLa~e CL15P 
27 Lel,tal and capitali:!ati15fl Late~. 
28 SECTION 2. That Section 63-604, Idaho Code, be, and the same is hereby 






















63-604. LAND ACTIVELY DEVOTED TO AGRICULTURE DEFINED, (1) For property 
tax purposes, land which is actively devoted to agriculture 
~l1all be eli~ible :6:5£ aF'F'Lt!li~t!ll, t!l~~e~~Jlellt t!llld tt!lxati15n a~ a~LicultuLal pL15p 
eLt} eac}} ,-!aL it if the land annually meets one (1) or 
more of the following qualifications: 
(a) The total area of such land, the homesite, is more than 
five (5) contiguous acres, and activel} devcted tc t!l~LicultuLe 
the land is not being developed as provided in section 
67-8203(7), Idaho Code, in a subdivision, which means: 
(i) It is used to produce field crops including, but 
not limited to, grains, feed crops, fruits and vegetables; or 
(ii) It is used by the owner for the grazing of livestock to be sold 
2 
as part of a net profit-making enterprise, or is leased by the owner 
to a bona fide lessee for grazing purposes; or 
(iii) It is in a cropland retirement or rotation program. 
(b) The area of such land is five (5) acres or less and the land is 
not being developed as provided in section 67-8203(7), Idaho Coder in a 
subdivision, and such land has been actively devoted to agriculture 
within the meaning of subsection (1) {a} of this section during the 
It!l~t t:uee (3) previous growing season~; 
and 
10 (i) It agriculturally produces for sale or home consumption the 
11 equivalent of fifteen percent (15%) or more of the owners' or les-
12 sees' annual gross income; or 
13 (ii) It agriculturally produced gross revenues in the immediately 
14 preceding ,eaL season of one thousand dol-
lS lars ($1,000) or more. When the area of land is five (5) acres or 
16 less, ~uch the land shall be presumed to be 
17 nonagricultural land until it is established that the requirements of 
18 this subsection have been met. 
19 (2) Lease income may be considered in determining qualifications 
20 only if the lease terms are defined, the carrying capacity is shown, and the 
21 rent is consistent with the market rent. 
http://legislaturejdaho.gov/legislationl1998/H0645.html 2/2112012 
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22 (3) An application for exemption shall be reguired if the area of land is 
23 five (5) contiguous acres or less or the land is not being developed as pro-
24 vided in section 67-8203(7), Idaho Code, or is in a subdivision. The form of 
25 the application shall be prescribed by the Idaho state tax commission. The 
26 application must be received by the assessor of the county in which the land 
27 is located by March 15. 
28 (4) Land shall not be classified or valued as agricultural 
29 land which is part of a platted subdivision with stated restrictions prohibit-
30 ing its use for agricultural purposes, whether within or without a city. 
31 (~~) Land utilized for the grazing of ~ 
32 hor~e or o~her animals kept primarily for personal use or pleasure 
33 rather than as part of a bona fide profit-making agricultural enterprise shall 
34 not be considered to be land which is actively devoted to agriculture. 
35 (~~) Land actively devoted to agriculture, hav-
36 ing previously qualified for exemption under this section in the preceding 
37 year, or which would have qualified under this section during the current 
38 year, shall not lose such qualification due to the owner's or lessee's absence 
39 in the current year by reason of active military service in a designated com-
40 bat zone, as defined in section 112 of the internal revenue code. If an owner 
41 fails to timely apply for exemption as required in this section solely by rea-
42 son of active duty in a designated combat zone, as defined in section 112 of 
43 the internal revenue code, and the land would otherwise qualify for exemption 
44 under this section, then the board of county commissioners of the county in 
45 which the land actively devoted to agriculture is located shall refund prop-
46 erty taxes, if previously paid, in an amount equal to the exemption which 
47 would otherwise have applied. 
48 (7) The state tax commission shall adopt rules implementing this 
49 section pursuant to chapter 52, title 67, Idaho Code. 
50 SECTION 3. An emergency existing therefor, which emergency is hereby 
51 declared to exist, this act shall be in full force and effect on and after its 
52 passage and approval, and retroactively to January I, 1998. 
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STATEMENT OF PURPOSE 
RS 07766 
The purpose of this legislation is to update and clarify the 
definition of which properties qualify for the agricultural 
exemption for property tax purposes by amending Sections 63-602k 
and 63-604K, Idaho Code. It provides that when development takes 
place in a subdivision that has been receiving an agricultural 
exemption then that agricultural exemption would be removed. 
Population concentration and land development creates a 
definite need to update current law to provide for equitable 
asseSSEent and taxation in these areas. 
The proposed legislation will provide for statewide 
uniformity among counties in the determination of which 
properties quali for 
http://legislature.idaho.gov Ilegislationl1998/H064 5 .html 2/21/2012 




There will be a cost to the State Tax Commission of 
$3,000-
$5,000 for the rule preparation and publications as well as for 
information distribution to counties. There may be a slight 
positive impact for local taxing districts, including school 
districts due to parcels losing the exemption when improvements are 
added and being included on the new construction roll. It is also 
anticipated that with more clarity, there may be additional 
applications for exemption. 
CONTACT: Idaho Association of Counties 
Phone: 345-9126 
Dan Chadwick, Tony Poinelli, Lorna Jorgenson 
STATEMENT OF PURPOSE! FISCAL NOTE 
Bill No. H 645 
http://legislature.idaho.gov/legislationl1998/H0645.html 
Page 4 of4 
2/2112012 
HOUSE BILL NO. 755 - Property tax exmpt, agric land 
HOUSE BILL NO. 755 
View Dailv Data Tracking History 
View Bill Text 
View Statement of Purpose / Fiscal Impact 
Page 1 of4 
EXHIBIT 
I c 
Text to be added within a bill has been marked with Bold and Underline. Text to be removed has been 
marked with Strikethrough and Italic. How these codes are actually displayed will vary based on the 
browser software you are using. 
This sentence is marked with bold and nnderline to show added text. 
Thij je:7ltellc~ jj 111m ked 'With jh ikttl!1 ottt,h and italic, indicatinl!, t~xt to b~ , ~11l0 I'e:d. 
Daily Data Tracking History 
H0755 ............................................... by REVENUE AND TAXATION 
PROPERTY TAX - AGRICULTURAL LAND - Ame nds exist ing law to further define 
the phrase "speculative portion" as it is applie d to the value of land 
devoted to agriculture for purposes of property tax exemption and to 
further define the p hrase "land actively devoted to agriculture" as it is 





House intra - 1st rdg - t o printing 
Rpt prt - to 2nd rdg 
2nd rdg - to 3rd rdg 
3rd rdg - PASSED - 65-0-5 
AYES -- Alltus, Barr aclough, Barrett , Bell, Bieter , Bivens, 
Black(15), Black(23), Boe, Bruneel, Callister , Campbell, Chase , 
Clark, Crane, Crow, Deal, Denney , Ellsworth, Field(13), Field(20), 
Gagner, Hadley , Hansen, Henbest, Hornbeck , Jaquet, Jones(9), 
Jones(22 ), Jones(20), Judd, Kellogg, Kempton, Kendell, Kjellander , 
Kun z, Lake, Linford, Loertscher, Mader, Marley, McKague, Meyer, 
Miller, Mortensen, Pischner, Pomeroy, Re ynolds, Richma n, Ridinger, 
Robison, Sali, Schaefer, Stevenson, Stoicheff, Stone, Stubbs, Taylor, 
Tilman, Tippets, Trail, Watson, Wheeler, Zimmermann, Mr Speaker 
NAYS -- No ne 
Absent and excused -- Cuddy, Geddes, Gould, Newcomb , Wood 
Floor Sponsor - Bivens 
Title apvd - to Senate 
02/2 5 Senate intro - 1st rdg - to Loc Gov 
03/05 Rpt out - rec dip - to 2nd rdg 
03/06 2nd rdg - to 3rd rdg 
03/16 Returned to Loc Gov 
Bill Text 
H075 5 
I I I I LEGISLATURE OF THE STATE OF IDAHO I I I I 
Fifty- f ou rth Legislature Second Regular Session - 1998 
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IN THE HOUSE OF REPRESENTATIVES 
HOUSE BILL NO. 755 
BY REVENUE AND TAXATION COMMITTEE 
1 AN ACT 
2 RELATING TO PROPERTY TAXATION; AMENDING SECTION 63-602K, IDAHO CODE, TO FUR-
3 THER DEFINE THE PHRASE "SPECULATIVE PORTION" AS IT IS APPLIED TO THE VALUE 
4 OF LAND DEVOTED TO AGRICULTURE FOR PURPOSES OF PROPERTY TAX EXEMPTION; AND 
5 AMENDING SECTION 63-604, IDAHO CODE, TO FURTHER DEFINE THE PHRASE "LAND 
6 ACTIVELY DEVOTED TO AGRICULTURE" AS IT IS APPLIED TO THE VALUE OF LAND FOR 
7 PURPOSES OF PROPERTY TAX EXEMPTION; AND PROVIDING AN EFFECTIVE DATE. 
8 Be It Enacted by the Legislature of the State of Idaho: 
9 SECTION 1. That Section 63-602K, Idaho Code, be, and the same is hereby 
10 amended to read as follows: 
11 63-602K. PROPERTY EXEMPT FROM TAXATION -- SPECULATIVE PORTION OF VALUE OF 
12 AGRICULTURAL LAND. (1) The speCUlative portion of the value of land devoted to 
13 agriculture is exempt from taxation. 
14 (2) "Land devoted to agriculture" shall mean that property defined by 
15 section 63-604, Idaho Code. 
16 (3) "Speculative portion" shall mean that portion of the value of 
17 a9xic~lE~xal land actively devoted to agriculture which 
18 represents the excess over the actual use value of such land established by 
19 comparable sales data compared to value established by capitalization of eco-
20 nomic rent or long-term average crop rental at a capitalization rate which 
21 shall be the rate of interest charged by the Spokane office of the farm credit 
22 system averaged over the immediate past five (5) years plus a component for 
23 the local tax rate. 
24 (4) The state tax commission shall adopt rules implementing this 
25 section __ ._ wbict1 ~ball e~Eabli~b eccmOl!lic XC}'!E, a'!!cxa9c Cxop 
26 xcntal and cl!tpitali2:atiOl'l xatc~. 
27 SECTION 2. That Section 63-604, Idaho Code, be, and the same is hereby 
28 amended to read as follows: 
29 63-604. LAND ACTIVELY DEVOTED TO AGRICULTURE DEFINED. (1) For property 
30 tax purposes, land which is actively devoted to agriculture 
31 ~hall bc cli9iblc £-01:: appxai~t:11, a~~C~3l!'lCl'lt t:1nd taXl!Eiol1 l!~ t:19ricult!:Hl!1 1'1::01' 
32 cxt, cach ,ct:1r it if the land annually meets one (1) or 
33 more of the following qualifications: 
34 (al The total area of such land, including the homesite, is more than 
35 five (5) contiguous acres, and i~ t:1cti'!!cl, dc'!!otcd to a~xicult~rc 
36 the land is not beinq developed as provided in section 
37 67-8203(7), Idaho Code, in a subdivision, which means: 
38 (i) It is used to produce ficld crops including, but 
39 not limited to, grains, feed crops, fruits and vegetables; or 
40 (ii) It is used by the owner for the grazing of livestock to be sold 
41 as part of a net profit-making enterprise, or is leased by the owner 
2 
1 to a bona fide lessee for grazing purposes; or 
2 (iii) It is in a cropland retirement or rotation program. 
3 (b) The area of such land is five (5) acres or less and the land is 
4 not being developed as provided in section 67-8203 p~ l Idaho Code l in a 
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5 subdivision, and such land has been actively devoted to agriculture 
6 within the meaning of subsection (1) (al of this section during the 
7 la~t thxee (3) previous growing season~; 
8 and 
9 (i) It agriculturally produces for sale or home consumption the 
10 equivalent of fifteen percent (15%) or more of the owners' or les-
11 sees' annual gross income; or 
12 (ii) It agriculturally produced gross revenues in the immediately 
13 preceding year season of one thousand dol-
14 lars ($1,000) or more. When the area of land is five (5) acres or 
15 less, 3uch the land shall be presumed to be 
16 nonagricultural land until it is established that the requirements of 
17 this subsection have been met. 
18 (2) Lease income may be considered in determining qualifications 
19 only if the lease terms are defined, the carrying capacity is shown, and the 
20 rent is consistent with the market rent. 
21 (3) An application for exemption shall be required if: 
22 (a) The area of land is five (5) contiguous acres or less; or 
23 (b) The land is being developed as provided in section 67-8203(7), Idaho 
24 Code; or 
25 (c) The land is in a subdivision. 
26 The form of the application shall be prescribed by the Idaho state tax 
27 commission. The application must be received by the assessor of the county in 
28 which the land is located by March 15. 
29 (4) Land shall not be classified or valued as agricultural 
30 land which is part of a platted subdivision with stated restrictions prohibit-
31 ing its use for agricultural purposes, whether within or without a city. 
32 (-a-~) Land utilized for the grazing of --ft 
33 hOI~e ox otbex animals kept primarily for personal use or pleasure 
34 rather than as part of a bona fide profit-making agricultural enterprise shall 
35 not be considered to be land which is actively devoted to agriculture. 
36 (~~) Land actively devoted to agriculture, hav-
37 ing previously qualified for exemption under this section in the preceding 
38 year, or which would have qualified under this section during the current 
39 year, shall not lose such qualification due to the owner's or lessee's absence 
40 in the current year by reason of active military service in a designated com-
41 bat zone, as defined in section 112 of the internal revenue code. If an owner 
42 fails to apply for exemption as required in this section solely by rea-
43 son of active duty in a designated combat zone, as defined in section 112 of 
44 the internal revenue code, and the land would otherwise qualify for exemption 
45 under this section, then the board of county commissioners of the county in 
46 which the land actively devoted to agriculture is located shall refund prop-
47 erty taxes, if previously paid, in an amount equal to the exemption which 
48 would otherwise have applied. 
49 (7) The state tax commission shall adopt rules implementing this 
50 section pursuant to chapter 52, title 67, Idaho Code. 
51 SECTION 3. This act shall be in full force and effect on and after Janu-
52 ary 1, 1999. 
Statement of Purpose / Fiscal Impact 
STATEMENT OF PURPOSE 
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RS 08123C1 
The purpose of this legislation is to update and clarify the 
definition of which properties that qualify for the agricultural 
exemption for property tax purposes by amending Sections 63-602K and 
63-604, Idaho Code. It provides that when development takes place in 
a subdivision that has been receiving an agricultural exemption then 
that agricultural exemption would be removed. 
Population concentration and land development creates a 
definite need to update current law to provide for equitable 
assessment and taxation in these areas. 
The proposed legislation will provide for more statewide 
uniformity among counties in the determination of which 
properties qualify for agricultural exemptions. 
FISCAL NOTE 
There will be a cost to the State Tax Commission of $3,0005,000 
for rule preparation and publications as well as for information 
distribution to counties. There may be a more significant positive 
impact in high growth areas, for local taxing districts including 
school districts, due to parcels losing the exemption when 
improvements are added and being included on the new construction 
roll. It is also anticipated that with more clarity, there may be 
additional applications for exemption. 
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